


Che Solicitors’ Journal 








VoL. 90 


Saturday, October 12, 1946 


No. 








CONTENTS 


CURRENT TOPICS: Nuremberg : Last Chapter—Proceedings 
against the Crown—Press Statement by Lord Chief Justice— 
Lecture on Professional Etiquette—Colonel F. G. Langham, 
C.M.G.—Double Trial—Notifying War Damage: New Rule 

COMPANY LAW AND PRACTICE 

A CONVEYANCER’S DIARY 

LANDLORD AND TENANT NOTEBOOK 

TO-DAY AND YESTERDAY 

COUNTY COURT LETTER 

POINTS IN PRACTICE 


NOTES OF CASES— 
Coutts & Co. v. Browne-Lecky and Others nr =f 
Harrow Urban District Council v. More O’Ferrall, Ltd. 
Lawrance v. Hartwell ‘ 
MacGillivray, In the Estate of 
Practice Note 
Scotcher v. Scotcher 

OBITUARY 

RULES AND ORDERS 

RECENT LEGISLATION.. 

NOTES AND NEWS 

COURT PAPERS 








CURRENT TOPICS 


Nuremberg: Last Chapter 


CRITICISM, comment and applause are gradually dying down 
after the sentences in the Nuremberg trials, and the place of 
this exhaustive inquiry in history and in international law is 
beginning to be more clearly seen. With proper pride and 
without the least complacency, it is desirable that we record 
that it was largely principles of English jurisprudence which 
informed the trial. That there were three acquittals is a 
sufficient indication of the fairness of the proceedings. To 
the English lawyer these words, from the judgment acquitting 
Schacht, have a familiar ring: “‘ The tribunal has considered 
the whole of this evidence with great care, and comes to the 
conclusion that the necessary inference has not been 
established beyond a reasonable doubt.’’ More than the 
limited circle acquainted with English judges in general and 
with Lord Justice LAWRENCE and Mr. Justice BIRKETT in 
particular will agree with the words of Viscount Simon in 
his review of the trials published in the Sunday Times of 
6th October: “‘ The present Lord Chancellor is indeed much 
to be commended for his choice of the two British judges. 
Sir Geoffrey Lawrence is, as his father, the Lord Chief 
Justice, was, the embodiment of good sense and good temper, 
always alive to the point and always considerate to the 
argument on both sides . Sir Norman Birkett, too, 
was an admirable choice... Justice with him is not 
divorced from mercy, but when he tries the bully, he does 
not forget the victim.’’ After this prolonged investigation 
it only remains for history to record its verdict. Can it be 
doubted that that verdict will not differ widely from the 
opinion expressed by Viscount Simon: “ This is the first 
time that a joint Court of Nations with such powers has sat. 
That is a precedent (and a warning) of enormous consequence 
for the future peace of the world.” 


Proceedings against the Crown 


ONLY the gravity of the subject justifies a further reference 
to the subject of proceedings against the Crown. Clarification 
has been provided, as it has so often before been provided, by 
ViscounT SIMON, in a letter to The Times of 1st October. 
He pointed out that the Hewart Committee in its report of 
1927, did not, as is sometimes supposed, recommend for 
adoption the Bill which it drafted, but merely said that if 
the proposed changes in the law were to be effected this would 
be the sort of way to do it. Secondly, it was quite incorrect 
to say that Government departments have developed a system 
of legal fictions by which a nominated defendant, who can be 
sued, is put up to answer for any alleged grievance against 
the department. His lordship stated the true principle as 
follows, taking negligence as the commonest instance: “ In a 
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case where the Crown is not concerned, if X suffers damage 
from the negligence of Y, when Y is acting as the servant of Z, 
X can sue either the servant or his master—indeed, he can 
sue both at the same time, so long as he does not get his 
damages twice over. But when Z is the Crown, X cannot sue 
Z because of the rule (the historical basis of which I will not 
discuss) that the Crown cannot be sued in tort. Consequently 
X in this case can only sue Y, and on proof of Y’s negligence 
will recover damages which the Treasury will pay as an act of 
grace.” Viscount Simon thought that there was a great deal 
to be said against leaving an injured subject in such a case to 
sue the Crown’s servant without any direct remedy against 
the Crown. The clarification of this difficult subject is 
welcome, and so is his lordship’s assurance that a great deal 
is to be said for an amendment of the law. In view of the 
increasing possibility of liability of the Crown for breaches of 
statutory duties under the Factories Act, 1937, for which it 
is impossible to nominate a servant who would be liable, it is 
to be hoped that priority will be given to this amending 
legislation. It is not sufficient to say, as the Attorney-General 
said in a written answer in the Commons, on 8th October, 
that legislation will be introduced as soon as Parliamentary 
time is available. 


Press Statement by Lord Chief Justice 


OnE of those rare occasions when it is necessary for a*judge 
to make a public statement out of court on the law as he 
may have to lay it down in court occurred when the Lord Chief 
Justice wrote to The Times of 2nd October, with reference 
to a report in its issue of 27th September, which referred to 
a ‘ direction’ by himself.’”’ The report related to a case in 
which Mr. J. B. SanpBacu, K.C., the Marlborough Street 
magistrate, suspended for one year the driving licence of a 
person convicted of driving a motor car while under the 
influence of drink. The “direction ”’ referred to was that a 
plea of financial hardship cannot be accepted as a reason for 
not suspending the licence in such circumstances, and the 
learned magistrate certainly appears to have said that he was 
bound by that “ direction.’””’ Lorpb GopparD pointed out 
that, as the report would, doubtless, be read by many justices, 
he thought it right to say that he had not given any such 
direction, and indeed, had no power to do so except by a 
judgment pronounced in court. The reference was, he thought, 
to an address he recently gave to the Association of Chief 
Constables of cities and boroughs, which was in substance 
identical with one that he gave to the magistrates present 
at the Essex Assizes when he was on circuit in 1937. He 
emphasised that he was only expressing an opinion and that 
his remarks must not be regarded as though they were a 
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judgment given after argument in court. Lord Goddard 
referred, however, to a case in the High Court of Northern 
Ireland where the exact question arose for decision, and the 
learned judges did him the honour of referring to his address 
at Chelmsford, which had been reported in one of the profes- 
sional journals, and expressed themselves as in full agreement 
with it (R. v. Crossan (1939), N.I. 106). The danger, however 
slight, that magistrates may consider themselves fettered by 
what they think to be an authoritative direction on the 
subject justifies Lord Goddard’s public statement. An 
advocate is, of course, entitled to argue, if he thinks he can 
do so successfully, that financial hardship is a special reason, 
and justices are entitled to ignore the opinion of the Lord Chief 
Justice on this matter. They have the advantage, now, 
however, of knowing in advance what the view of a Divisional 
Court presided over by the Lord Chief Justice is likely to be 
if the prosecution should decide to state a case on the point. 


Lecture on Professional Etiquette 

In past “Current Topics’’ approving reference has been 
made to the series of lectures delivered to the law students 
of the University at Victoria, Australia, by Mr. F. R. GuBBrns, 
on ‘‘ Professional Conduct.” The first lecture in the 1946 
University Course, delivered on 1st July, 1946, is reported in 
full in the Law Institute Journal for 1st August, 1946. We 
cull, with acknowledgments and thanks, the following state- 
ments from the report: ‘‘ A profession is any honourable 
calling requiring skilled training in which the interests of the 
client are paramount, and the profit of the professional man 
or woman is quite a secondary consideration... In a 
profession there is only one standard for the service rendered. 
Whatever the fee may be, small or large or nothing at all, the 
service must be always the same, the very best that we can 
give.” A leading member of the Bar had said “ that every 
problem of professional conduct might be solved by asking 
what would a gentleman do in the circumstances and deter- 
mining the course of action by the answer to that question ; 
but a difficulty at once arose because it was not clear that 
everyone who called himself a gentleman would act in the 
same manner in the given circumstances. A Japanese 
gentleman certainly would not act as an English gentleman 
and one could be almost as sure that neither would a German 
nor even a French gentleman act as an English gentleman 
would ... It has been somewhere said that the standard 
of a gentleman is the fine flower of the long history of 
Christianity, but just as it has been also said that Christianity, 
although nominally admitted for 2,000 years, has never really 
been practised, so it might be said that even now it is not 
certain that a gentleman would in any given circumstances 
rise to his ideal conduct . . . I have on my shelves at your 
disposal the Law Institute’s copy of Campbell’s ‘ Lives of the 
Chancellors,’ and some standard works, such as Pollock’s 
‘Life of Mr. Justice McCardie,’ and Marjoribank’s ‘ Life of 
Sir Edward Marshall Hall.’ I believe that it might well be 
regarded as an expression of professional conduct to make one 
of our intellectual recreations the reading of such literature, 
and the encouragement of others to read it... Because 
of my own actual experience I am anxious to have the reading 
of such works recognised as a part of our professional conduct 
and I hope that many of you may come to know how interesting 
and instructive such reading can be.” We have quoted 
verbatim from the lecture, because it seems to us to illustrate 
the value to professional studies of lectures such as this, 
informed by knowledge, wisdom and enthusiasm, and on such 
a subject. 


Colonel F. G. Langham, C.M.G. 


LENGTH of service in the law has recently been receiving 
some attention in the Press. A notable example is the case 
of the late Colonel LANGHAM, who died at his home near 
Battle, Sussex, on Sunday, 29th September, at the age of 
eighty-three. For forty-seven years, from 1899 until the 
present time, Colonel Langham was clerk to the Hastings and 
Bexhill magistrates. It is pleasant to find great ability 
appreciated for nearly half a century. The late Colonel 
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Langham was educated at Tonbridge and Trinity Hall, 
Cambridge. His father before him had been justices’ clerk at 
the same court and the son was twice elected President of 
the Incorporated Justices’ Clerks Society. He commanded 
the 5th (Cinque Ports) Battalion of the Royal Sussex Regiment 
from 1911 to 1918 and he received his C.M.G. in recognition 
of his valiant leadership in some of the hardest fighting on 
the western front. 


Double Trial 

“A Soticitor,” writing to Reynolds News of 29th September, 
1946, under the title “‘ Is ‘ Double Trial’ System Unfair ? ” 
vigorously criticised the English procedure of public pre- 
liminary examination of an accused person before a magistrate 
and sometimes before a coroner before committal to assizes or 
sessions. It is difficult to see any answer to his criticisms. 
The policy, wisely and almost invariably followed, of an 
accused person reserving his defence before the magistrates 
means, as “A Solicitor” stated, that where a sensational 
case is reported in the Press the prosecution’s case is put 
before the public without the defence having been heard. 
Referring to the usual injunction from the court to the jury 
to forget everything that they may have read about a case 
in the newspapers, the writer said: ‘‘ I assert categorically 
that this is an impossible task to expect of twelve ordinary 
citizens.’’ He said that many lawyers question whether 
preliminary hearings serve any useful purpose at all, and he 
referred to the office of the Procurator-Fiscal in Scotland 
““whose job for this purpose includes that of the English 
coroner, investigating magistrate and Director of Public 
Prosecutions,” and who “ decides in private whether to 
prosecute and, if he decides to do so, the accused is charged 
and tried in the one trial.”” We ourselves prefer the English 
method, with its opportunities for cross-examination and for 
getting facts on to the depositions. These advantages are 
too great to be lightly cast aside. The object of securing 
fair trial can be easily met by justices more frequently 
exercising their power to exclude the public under s. 19 of the 
Indictable Offences Act, 1848. If at the same time they 
announce that the object of so doing is to secure a fair trial for 
the accused, all possible source of complaint will be removed. 


Notifying War Damage : New Rule 

Tue War Damage Commission has issued a reminder that 
an important change in the procedure with regard to notifica- 
tion of war damage to land and buildings, public warning of 
which was given some months ago, came into operation on 
lst October. Arrangements for the reception and payment 
of claims for the proper cost of repair work remain 
unaltered. The Commission points out that the War Damage 
Act, 1943, provides that every person who desires to make a 
claim in respect of war damage to property must first have 
notified the Commission that such damage has occurred. 
Despite the fact that the last bomb fell on this country early 
last year, first notifications continue to be received at the rate 
of over 2,000 a week. The Commission decided some time 
ago that from 1st October the rule governing the submission 
of notifications must be tightened. Accordingly Form C.1, 
which has been in use for the purpose, and was obtainable 
at town halls and council offices, has been withdrawn and 
replaced by a new form, C.1(L.N.), for which application 
has to be made to the Commission’s regional offices. The 
new form is an application for extension of the statutory time 
limit for notification. It calls for the reasons for delay in 
notifying ; for a schedule, prepared at the applicant’s expense 
by his professional adviser or builder, \ all the war damage 
which it is desired to make the subject of a claim ; and for a 
full statement of the facts relied on to prove that the damage 
was wholly war damage. Acceptance of a notification sub- 
mitted on the new form is at the discretion of the Commission. 
As stated above, the new rule applies to notifications only. 
An impression, apparently current in some quarters, that no 
claims will be accepted after 1st October, is completely mistaken. 
It is stated that cost of works claims continue to be dealt 
with according to the rules which have always been in force. 


pr 
ar’ 
rec 
CO! 
res 
un 
Col 


pr 
ob 

un 
son 
sur 


out 
rest 
thi: 
of » 
Casi 
hol 


pre: 


whe 
toi 
Tha 
com 
subs 
wert 
Clat 
toa 
cum 
the 

in c 
“Tt 
may 
be o 
have 
be s¢ 
the | 


were 
shar 
to p 
utilis 
divic 
inclu 
he sa 
direc 
to th 
favoi 


perfe: 





— SP eH em oP 


ve 





October 12, 1946 


THE SOLICITORS’ 


JOURNAL [Vol. 90} 483 


COMPANY LAW AND PRACTICE 


RESERVES 


WHEN a company has made a profit in any one year, it is 
obviously a mere matter of prudence and common-sense for 
some part of that profit to be put away against a rainy day, 
and no doubt this course is followed by the vast majority of 
companies. It should, however, be recognised that there is 
no statutory obligation on a company to take this course, 
and if it so decides it may distribute the whole of its profits 
without putting any sums to reserve. 

The only reserve which a company may be required by 
statute to create is when the company has issued redeemable 
preference shares and it has subsequently redeemed them 
otherwise than out of the proceeds of a fresh issue, in which 
case it is compelled to place to a reserve, called the capital 
redemption reserve fund, an amount equal to the amount 
expended in redeeming the preference shares. 

While this is the position under the Act, it will generally be 
found that the articles of association of a company make some 
provision for the putting of sums to reserve. For example, 
art. 93 of Table A provides that the directors may, before 
recommending any dividend, set aside out of the profits of the 
company such sums as they think proper as a reserve or 
reserves, which shall be applicable for various purposes, and 
until so applied may be employed either in the business of the 
company or invested as the directors think fit. 

A provision such as this is probably the most usual type of 
article relating to reserves and is almost certainly the most 
practical provision, being merely permissive and not making 
obligatory any specific method of creating reserves which may 
under certain circumstances become inconvenient or burden- 
some to the company. It leaves the whole question of putting 
sums to reserve and the amount of such sums to be decided 
by the directors. 

Where, however, the articles of the company provide that 
out of the profits of the company a sum is to.be put to 
reserve before any distribution is made by way of dividend, 
this obviously reduces, in a case where there is only one class 
of shareholders, the dividend available for them, and, in a 
case where there are both preference and ordinary share- 
holders, such a provision may well affect the respective rights 
of the two classes of shareholders, especially where the 
preference dividend is a non-cumulative one. 

The duties of the directors when making up their minds 
what sums should be put to reserve in such a case are referred 
to in Henry v. Great Northern Rly. (1857), 1 De G. & J. 606. 
That case was one which depended on the particular railway 
company’s Act and the Companies Clauses Act, and the 
substantial question was whether or not the preference shares 
were cumulative. There was a provision in the Companies 
Clauses Act similar in effect to the article of Table A referred 
to above, and Lord Cranworth, L.C., held that the shares were 
cumulative. The opposite result, he held, would mean that 
the Legislature would have placed the interest of the directors 
in conflict with the duty they owed to their shareholders. 
“It is obvious,” he said, ‘‘ that the question what amount it 
may be reasonable to set apart for such a purpose must often 
be one of great nicety ; and in deciding it the directors may 
have to determine whether the fund retained may or may not 
be so large as to make the divisible surplus insufficient to pay 
the privileged shareholders in full.” 

He went on to point out that if the directors were, as they 
were likely to be, ordinary shareholders, and the preference 
shares were non-cumulative, they might put enough to reserve 
to prevent the full preference dividend being paid and yet 
utilise that reserve in the payment of a subsequent ordinary 
dividend. Dealing, however, with all the possible cases, 
including one where the preference shares are non-cumulative, 
he said: “I am aware that it will always be the duty of the 
directors to fix the amount of the fund retained with reference 
to the general interest of all classes of shareholders and not to 
favour any one class at the expense of the other.” This is a 
perfectly clear position in theory, though it may well prove 


impossible for an aggrieved class to upset a decision that the 
directors have come to on this question, or it will at any rate 
be extremely difficult for them to do so without clear evidence 
that the directors had not directed their minds to the question 
of the different interests of the different classes of share- 
holders, but had merely acted so as to benefit the class to 
which they themselves belonged. 

Where the articles are silent as to putting sums to reserve 
this does not mean that the company is unable to take this 
step, but the step will have to be taken by the company in 
general meeting unless the power to put sums to reserve is 
expressly delegated to the directors. In Burland v. Earle 
[1902] A.C. 83, for example, it was said in the judgment of 
the Committee of the Privy Council at p. 95: ‘‘ Their lordships 
are not aware of any principle which compels a joint stock 
company, while a going concern, to divide the whole of its 
profit among its shareholders. Whether the whole or any 
part should be divided, or what portion should be divided and 
what portion retained, are entirely questions of internal 
management which the shareholders must decide for them- 
selves, and the court has no jurisdiction to control or review 
that decision, or to say what is a ‘ fair’ or ‘ reasonable ’ sum 
to retain undivided and what reserve fund may be ‘ properly ’ 
required ’’ ; and this question, being one of internal manage- 
ment, may well be one which will raise the problem recently 
discussed on this page of how far shareholders can go in using 
their votes in such a way as to deprive other shareholders of 
their rights in connection with the company. 

Further, this case is also authority for the proposition that 
when the articles are silent, not only may the company set 
aside sums to reserve but also it is not confined to using 
such sums so set aside in the business, but even in the 
absence of any express power it may invest those sums. 

A case where the setting aside of sums as a reserve was 
peremptorily required and not merely permitted is Evling 
v. Israel & Oppenheimer {1918} 1 Ch. 101, where the pro- 
visions as to reserve applicable to the company were 
contained in the memorandum and not the articles of associa- 
tion. This fact is immaterial from the point of view of the 
construction of the provisions, though it may well prove very 
much more inconvenient if it is found that the provisions do 
not work satisfactorily. 

In the company’s memorandum in that cage it was provided 
that the profits in each year should be applied first in payment 
ofa preference dividend, secondly in payment of a second prefer- 
ence dividend, thirdly the profits should thereafter be carried to 
areserve until the reserve reached a certain figure ; and, subject 
to those provisions, the memorandum went on to provide how 
any further profits should be dealt with. It is made perfectly 
clear by the judgment of Eve, J.,in that case, that where you 
have a provision such as that, the company cannot out of the 
profits in any one year apply any part of those profits in 
writing down the value of any of its assets, in creating a 
reserve or carrying any part forward to the next account 
before paying in full the two preference dividends. 

This case merely shows that any provisions making profits 
applicable in certain ways before any part thereof can be put 
to a reserve are valid and will be enforced, but the case of 
R. Paterson & Sons v. Paterson [1916] W.N. 352; [1917] S.C. 
(H.L.) 13, goes even further. In that case the articles provided 
for the way in which the whole of the profits of the company 
should be applied: namely, in paying a variety of dividends. 
The articles incorporated the then operative Table A, which 
included an article in the same form as art. 93 of the present 
Table A referred to above, but it was held by all the courts 
before which the case came, and eventually by the House of 
Lords, that that article was necessarily excluded by the 
express provision of the special articles that all the profits 
should be distributed by way of dividend. Thus in this case, 
aithough the special articles were apparently silent on the 
question of a reserve, and although the Table A article, which 
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permitted a reserve to be created, at first sight appeared to 
be part of the articles of the company, the articles were held 
to prohibit completely the setting aside of any sum out of 
profits to reserve. 

Such a provision, or, indeed, any provision compelling a 
company to deal with its profits in a particular way which 
prevents it from putting the amount which it genuinely thinks 
desirable to a reserve, is clearly unsatisfactory. There may 
sometimes be good reasons for putting some such provision 
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into the articles, for example, where a partnership is turned 
into a limited company and the provision in the articles 
merely continues the method of dealing with the profits 
formerly in force between the partners, but it can never be 
wise to insert any such rigid provision in the memorandum 
which does not give the directors, or at any rate the company 
in general meeting, some scope for deciding on what is best 
in the interests of the company at a particular time, having 
regard to the circumstances then prevailing. 


A CONVEYANCER’S DIARY 


TRADING WITH THE ENEMY ACT—III 


WE saw last week that certain Orders in Council have been 
made extending the scope of the Trading with the Enemy Act, 
and I gave reasons for thinking that the validity of some of 
them might be in doubt. Before I leave this part of the 
subject, it may be as well to refer to one other aspect of the 
effects of regulation No. 7 of the Defence (Trading with the 
Enemy) Regulations, 1940. It will be remembered that the 
long title of the Act is ‘‘ An Act to impose penalties for trading 
with the enemy, to make provision as respects the property 
of enemies and enemy subjects, and for purposes connected 
with the matters aforesaid.’ This long title depends for its 
meaning upon the word “enemy ”’ and the phrase “‘ enemy 
subjects,” both of which concepts were perfectly clear at the 
date 5th September, 1939, when the Act was enacted. At 
that date, of course, the concept was of a common law enemy, 
namely a person having a commercial domicile in territory 
under enemy sovereignty or in enemy occupation, or a person 
controlled by one or more enemies of the first class. The 
statutory definition contained in s. 2 of the Act as originally 
passed almost exactly corresponds with this concept, when 
it is read with s. 15, which originally defined the meaning 
of enemy territory. The only addition to the class of 
common law enemies seems to be made by s. 2 (1) (d), which 
includes among enemies bodies of persons cuustituted or 
incorporated in or under the laws of a state at war with His 
Majesty, without reference to the location of the actual 
commercial domicile. The original statutory definition also, 
by s. 2 (2), enabled the Board of Trade to issue the so-called 
‘black list,” as to which I shall have more to say below. 
The peculiar thing is, however, that certain subsequent 
legislation by Order in Council has operated to extend the 
statutory definition of enemy, rather in the manner of a 
concertina, and to prevent its contraction as and when the 
fighting front moved and finally broke up. Thus power 
was conferred on the Board of Trade, by an Order in Council 
made in the summer of 1940 (S.R. & O., 1940, No. 1214), to direct 
that the provisions of the Act should apply in relation to any 
area specified in the Board’s order as they applied in relation 
to enemy territory. This provision was made just after the 
collapse of France and was immediately employed for the 
purpose of specifying unoccupied France and French North 
Africa as territory in relation to which the provisions of the 
Act should apply as if such territory were enemy territory. 
In the circumstances of that time, I do not think that it 
could for one moment be argued that there was doubt as to the 
validity of this amendment, though it seems very undesirable 
to leave in the form of subordinate legislation so violent and 
drastic a change. Later on, this power was used in respect 
of a large number of places including countries which actually 
went to war with us. I suggest that the continuance of this 
very wide power of the Board of Trade should now be recon- 
sidered. It would apparently be possible for that department, 
using the power thus conferred on it, to conduct economic 
hostilities against any country which happened to have dis- 
pleased it, quite irrespective of the existence of a state of war. 
The Order in Council enacts a regulation numbered 5 in the 
Defence (Trading with the Enemy) Regulations, which in 
turn provides that a new subs. (14) shall be written into s. 15 of 
the Act. The subsection will, therefore, expire when the Defence 
(Trading with the Enemy) Regulations expire, but it is surely 
a very anomalous power to exist at the present time. 


The definition of ‘‘enemy’”’ in the Act rests upon the 
definition of enemy territory, so that, if some area is so specified 
under subs. (1A), a large number of people connected with that 
territory immediately become enemies and all dealings with 
them are prohibited. Conversely, the effect of regs. 6 and 7 
of the Defence (Trading with the Enemy) Regulations, 1940, 
if valid, is that once a place has been enemy territory the 
movement of events does not alter its status as such unless 
and until the Board of Trade otherwise directs, save that the 
prohibitions contained in s. 1 of the Act against dealings with 
enemies do not apply to dealings with persons whose enemy 
status was dependent only upon occupation by the enemy, 
once that occupation has come to an end. To continue the 
simile, the concertina once expanded cannot contract 
automatically, and has in fact been allowed to contract only 
very slowly. 

The other power which is anomalous, except in time of 
active hostilities, is that which is conferred by s. 2 (2) of the 
Act itself. Since it is part of the Act, it is and always has been 
valid. Section 2 (2) provides that “ the Board of Trade may 
by order direct that any person specified in the order shall, 
for the purposes of this Act, be deemed to be, while so specified, 
an enemy.” This power, as stated above, was used for the 
creation of the black list. I have before me the edition 
of the black list issued on the 17th January, 1945 (S.R. & O., 
1945, No. 11). It runs to 195 pages, each containing 
two columns of small type. No doubt many of these people 
were highly undesirable from the point of view of trade between 
themselves and persons in a country fighting for its life. 
No doubt, also, it was recently announced in the Press that the 
black list has now been revoked. But the power contained in 
s. 2 (2) remains, and there appears to be no limit whatever 
upon its exercise. Theie is nothing in the Act to require 
that this power shall be used only in time of war; the Act 
is not limited in time, and the comparable Acts passed during 
the Four Years’ War were only repealed by this Act on the 
5th September, 1939. I cannot find that any of those earlier 
Acts contained such a provision as this. It seems, therefore, 
that the Board of Trade may not only conduct economic 
hostilities against any area so long as the Defence (Trading 
with the Enemy) Regulations remain in force, but may also at 
any time declare an embargo on dealings with any individual 
or other legal person anywhere. The Board does not seem 
even to be expressly forbidden to declare it upon His Majesty's 
subjects. Not only does the Act make it a criminal offence to 
trade with enemies, including the additional classes of statutory 
enemy discussed above, but the custodian of enemy property 
can apparently take hold of the property of any class of 
enemy within the Act and, so far as I have been able to 
find, there is nothing to compel him to give it back when 
the enemy status of the owner comes to an end, even 
if that owner is a person whose enemy status occurs merely 
by the misfortune of having his home occupied by the enemy. 
The same applies to persons who have found themselves 
on the black list, no doubt, in most cases, deservedly. It 
is provided by art. 3 (i) of the Trading with the Enemy 
(Custodian) Order, 1939 (S.R. & O., 1939, No. 1198), that 
the custodian shall, unless otherwise generally or speci- 
fically provided by the Board of Trade: “ hold any money 
paid to him under this Order and any property or the right 
to transfer any property vested in him under any vesting 
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order, until the termination of the present war, and shall 
thereafter deal with the same in such manner as the Board of 
Trade shall direct.” There does not seem to be any limit of 
time in the Custodian Order, so that in the event of the Board 
of Trade including individuals or bodies on the black list 
in time of full peace, their property would pass to the custodian, 
or could be vested in him, and, since the war would then have 
ended, he would be bound to deal with that property as the 
Board of Trade should direct. It is thus possible, unless 
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s. 2 (2) of the Act is repealed, for the Board of Trade 
to confiscate the property of any person at any time without 
any reasons. It may, of course, be said that the Board would 
not do anything of the kind. Perhaps so, but a provision of 
this sort might be a temptation to a government of the future 
which would not dare in time of peace to re-enact such a 
provision if the present one had been repealed, but might 
find the existence of such a power useful in suppressing its 
opponents quietly. 


LANDLORD AND TENANT NOTEBOOK 


RENT CONTROL: VALUATION OF ATTENDANCE AND FURNITURE 


“ Sijudicas, cognosce,”’ wrote Seneca close on 2,000 years ago. 
“In the course of the hearing,” said Morton, L.J., more recently 
in Palser v. Grinling (1946), 62 T.L.R. 564 (C.A.) ; 90 Sox. J. 
453, “we were informed by counsel on both sides that 
county court judges all over the country have found great 
difficulty in applying the provisions of s. 10 of the Rent and 
Mortgage Interest Restrictions Act of 1923, and that they 
would welcome any expression of opinion by this court how 
that section should be applied.’’ Both in that case and in 
Property Holding Co., Ltd.v. Mischeff (1946),62T.L.R.568 (C.A.); 
90 Sot J. 454, the learned Lord Justice and his colleagues, 
confirming, correcting and adding to existing knowledge 
on the interpretation of ‘‘ a dwelling-house shall not be deemed 
to be bona fide let at a rent which includes payments in 
respect of attendance or the use of furniture unless the 
amount of rent which is fairly attributable to the attendance 
or the use of furniture, regard being had to the value of the 
same to the tenant, forms a substantial portion of the whole 
rent,’ may be said to have increased the number of facts a 
judge should know before he adjudicates to something far 
beyond what a casual glance at s. 10 (1) would suggest. 

In Palser v. Grinling the court, while disagreeing with 
the view taken below of the meaning of ‘‘ substantial portion,” 
upheld a dec‘sion that a flat was controlled though the landlord 
undertook to carry coals, remove refuse and perform certain 
other services. In Property Holding Co., Ltd. v. Mischeff, 
a decision that a flat was not controlled because certain 
furniture was let with it was reversed. In both cases guidance 
was given on the following points: how to value, when to 
value, how to ascertain value to tenant, and how to estimate 
“ portion.” 

Though the basic principles may be the same, it will be 
appreciated that the valuation of attendance differs, in point 
of method to be employed, from the valuation of furniture, 
recurrent outgoings being the main feature in the one case, 
capital value and depreciation those in the other. Apart 
from this, in the case of a block of flats a good deal of analysis 
may be called for before the actual valuation commences, 
and it was to this aspect of the matter that the judgment of 
Morton, L.J., in Palser v. Grinling was largely devoted. The 
method suggested by the learned Lord Justice was, he stated, 
not intended to be the only possible one ; but there can be 
little doubt that it will be largely adopted in these cases (and 
may be employed in cases under the Furnished Houses (Rent 
Control) Act, 1946). And any variation must adopt sub- 
stantially the same method, which is essentially analytical, 
consisting of a succession of divisions of subject-matter with 
a view each time to separating what is relevant from what is 
irrelevant. The underlying principle is that not all services 
constitute attendance (the older decisions on. this point 
were approved), that not all attendance benefits tenants, 
and not all attendance that benefits tenants in a block of 
flats benefits them equally. The number of factors, and 
consequently the amount of evidence that may be called for, 
in “attendance’”’ cases is therefore considerable, and the 
assistance of an accountant may be found useful by those 
preparing such cases. 

When the amount of rent fairly attributable to the use 
of furniture has to be ascertained, the process may mean 
fewer operations and stages, but more difficult ones. Capital 
value and loss of interest on capital expenditure are factors 





which it is not very difficult to calculate ; but when it comes 
to depreciation, the judgment in Property Holding Co., Ltd. 
v. Mischeff recognises that different rates may have to be 
applied to different articles: “such articles as chairs are 
liable to much greater depreciation than such articles as, for 
instance, a cupboard which is fitted into a space in the wall.”’ 

In both cases, the question of the right time for valuation 
was gone into; and here the answer is simpler. In Palsey v. 
Grinling it was held that the only thing to take into consider 
ation was the cost of the attendance at the date when the 
lease is signed ; and in Property Holding Co., Ltd. v. Mischeff, 
that the value of the furniture at the date of the lease is what 
has to be assessed (in the court below, the learned judge had 
said “the cost to-day,” but the trend of the evidence 
supported the view that it was the value when the tenancy 
had begun that was in his mind). 

The remaining points which call for discussion are: what 
is meant by “ value to the tenant ”’ and what by “ substantial 
portion of the whole rent.”” In Palser v. Grinling, Morton, L.]. 
suggested that attendance might be less valuable toa particular 
tenant if he told the landlord he did not want it, e.g., the 
carrying of coals to a flat which the tenant preferred to heat 
by electric fires, but the landlord refused to depart from the 
common form of lease applicable to all flats in the building. 
Somervell, L.J., shared this view. But this theory is not so 
easy to apply to the case of furniture, and in Property Holding 
Co., Ltd. v. Mischeff, Morton, L.J., after observing that 
prima facie articles are of the same value to all tenants, said 
that the burden lay on the tenant to show that “ by reason of 
some special circumstances those articles should be treated as 
being worth less to him than they would be to any other 
tenant: see my judgment in Palser v. Greling,” leaving it 
at that. On the question of “substantial portion,’ the 
conclusion reached was that “in the absence of special 
circumstances, 20 per cent. of the whole rent would be a 
substantial portion, any portion under 15 per cent. would 
not be a substantial portion, and any portion from 15 per cent. 
up to 20 per cent. would be a ‘ borderline ’ case.”’ 

In reaching this conclusion in the course of Palser v. 
Grinling, and applying it in the other case, the Court of Appeal 
disagreed with the view taken by Lord Caldecote, C.J., in 
Regent Estates Co., Ltd. v. Kerner (Estates Gazette, 23rd Decem- 
ber, 1944), to the effect that what was meant was something 
which could be recognised and ascertained and quantified, 
and that s. 10 of the Act of 1923 merely declared the law 
stated in Wilkes v. Goodwin [1923] 2 K.B. 86 (C.A.). 

In my respectful submission, there is a good deal to be said 
for the conclusion reached by the Lord Chief Justice ; and if 
that view had been approved there would have been no need 
for all the analysis and mathematical calculations now called 
for, the result of which may yet be unsatisfactory (what is a 
county court judge to do when he finds the “ portion ’’ to be 
174 per cent. ?); nor would the meaning of “ value to the 
tenant ” have presented such difficulties. For the outstanding 
facts of Wilkes v. Goodwin were (a) that the amount of 
furniture was negligible (“ Rent Act lino’) and ()) that the 
tenants did not want it, having their own, for storage of which 
they would have to pay. If these be borne in mind, I think 
that the words of the section become intelligible as an attempt 
to express the principle of the decision, and, perhaps, to 
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anticipate its reversal. The “ value to the tenant ’’ would 
then put the landlord in much the same position as that of a 
tradesman supplying goods to an infant, who may have to 
show not only that they were goods reasonably necessary for 
his support but also that the defendant had not already a 
sufficient supply (see Nash v. Inman [1908] 2 K.B. 1 (C.A.)). 
The ‘substantial portion’’—not, be it noted, proportion 
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—requirement could be illustrated by conjuring up the vision 
of a parsimonious person setting out to cut as small a piece 
of cake as possible: if the result be a sector, no matter how 
small the angle, there is a substantial portion ; but if only 
crumbs result, the effect is the same as that of the pieces of 
linoleum in Wilkes v. Goodwin, to which the court should 
simply apply the maxim “ de minimis non curat lex.” 


TO-DAY AND YESTERDAY 


October 7.—On 7th October, 1772, the report was made 
to the King on the criminals sentenced to death at Newgate, 
and the following were refused a reprieve: two burglars, a 
housebreaker, a forger and a man who had returned from 
transportation. 


October 8.—On 8th October, 1810, the future Lord Campbell 
sent his father an account of his doings at Gloucester: ‘‘ My 
success compared with my expectations was little short of 
brilliant. You may now perhaps be disappointed when I tell you 
that I made 23 guineas; but without a considerable share of 
good fortune I might have attended for years, as others have 
done, without making so much. There were eight appeals tried 
and I had a brief in each. Besides which I conducted two prosecu- 
tions, defended one prisoner, and opposed an application that 
a man should be compelled to give security to keep the peace. 
I had frequent opportunities of addressing the court and though 
I by no means acquitted myself to my satisfaction, I felt myself 
improving in confidence and fluency. In one or two cases in 
which I was beaten I dare say the attorneys grumbled. On the 
other hand, I received compliments from those for whom I was 
successful. Two from Worcestershire asked me if I went to the 
Worcester Sessions, and being answered in the negative, said they 
hoped to have the benefit of my assistance at their assizes. I 
certainly now consider myself as having taken root at Gloucester.” 


October 9.—On 9th October, 1725, the future Lord Bowes 
of Clonlyon, writing from Dublin, whither he had gone as secretary 
to Lord Chancellor West, said: ‘‘ When I tell you the people here 
are French in all respects but their language, you will admit I 
ought not to depend on general civilities. In kKngland a man 
might flatter himself with success from a like reception, but here 
time only can disclose the event of this undertaking. I am, 
indeed, retained in upwards of twenty causes, the fees of which 
I have placed on the debtor side of my account with the 
Chancellor, for I consider them as compliments paid to him, and 
as to myself hope they will prove the means of starting me in 
business.” 

October 10.—In 1621 John Williams, Dean of Westminster, 
and just about to be consecrated Bishop of Lincoln, was appointed 
Lord Keeper, receiving the Great Seal after Bacon’s downfall 
and retaining it till 1625. In 1622 he was admitted to Gray’s 
Inn, and on 10th October, it was ordered that his arms should 
be set up in the great bay window in the hall. In 1641 he became 
Archbishop of York. 


October 11.—On 11th October, 1590, the Inner Temple 
benchers ordered, “‘ at the suit of George Ledesham, steward, 
that in consideration of his charges in his buildings in this House, 
that he may let them to fellows of this House from year to year, 
until such time as he can let them for lives.’’ 


October 12.—On 12th October, 1649, the House of Commons 
ordered “‘ that the Readers and Benchers of the several Inns 
of Court be required to subscribe the Engagement and to cause all 
persons that shall hereafter be called to the Bar of the said Inns 
of Court to subscribe the said Engagement before their call to the 
Bar be published.” The Engagement ran: ‘“‘ I do declare and 
promise that I will be true and faithful to the Commonwealth of 
England as the same is now established without a King or House 
of Lords.” 


October 13.—On 13th October, 1588, Robert Devereux, 
Earl of Essex, was specially admitted to the Inner Temple. A 
dozen years later at the time of his ill-conceived rising the Inn 


was required to buy armour for the Queen’s service and incurred 
heavy expense in doing so, 


LAWYERS AT SEA 

Mr. Linton Thorp, K.C., has spent the Long Vacation as a 
deck hand on a timber ship sailing to Finland. It was no 
experiment, for seafaring has for many years been his favourite 
summer escape from routine. Under the skin of many lawyers 
there lurks a mariner. During the war some, who were beyond 
the age limit for active service, seized the opportunity of joining 
one ot the select crews of volunteers who took small boats round 
the coast for delivery to the Royal Navy. One Chancery sea-dog, 
indeed, received a commemorative red bag from a leader who 
sailed under him on one of these expeditions, Another amphibious 
member of the Bar, called fifty years ago, sails no more, but lives 
in the estuary of an Essex river aboard a small boat of his own 
design which, in his time, he sailed to many strange places. In 
his prime he displayed astonishing energy in combining practice 
with yacht racing. One of his achievements was to sail, unaided 
by any auxiliary engine, up the swift-flowing Rhine. He is still 
remembered as the man who built a dinghy in his chambers in 
Crown Office Row and launched it at the Temple Stairs. Serjeant 
Sullivan was a great yachtsman in his day and so was the late 
Sir Arthur Underhill. Many pages of his reminiscences are 
devoted to accounts of his experiences afloat. One good story 
relates to a prominent member of the Chancery Bar in his earlier 
days, who had taken to yachting rather too late in life and was 
content to leave the navigation to a not very scientific skipper. 
One day he mentioned casually that he was sailing for Teignmouth. 
Mr. Justice Channell, a first-rate sailor, but somewhat shy of 
giving advice, ventured to remind him that with the wind as it 
was he would get there about low water and would not be able to 
cross the bar before dark. ‘‘Oh,”’ was the reply, “ my skipper 
says it will be all right.’’ Next morning the news went round 
that the yacht had struck the bar. Ina rough sea the rudder had 
been dislodged and the quarter boat taken off. A tug had gone 
to the rescue and towed her off. Later, her owner explained to 
Underhill how the mistake had happened. He said: ‘ You see, 
my skipper, who thinks and spells phonetically, took the time of 
high water at Tynemouth in mistake for that at Teignmouth,” 
which made a difference of some six hours. 


NAUTICAL JUDGES 

The late Maurice Healy has left a delightful portrait of 
Mr. Justice Boyd. ‘‘ He looked like Raphael’s conception of 
St. Joseph, or, perhaps, what Raphael might have conceived a 
nautical St. Joseph to be, for Boyd was every inch a sailor.” 
He recalled a visit to the judge in 1915 when he was well over 
eighty. ‘‘ The afternoon had been stormy to a degree; not 
a boat put out. The maid said the judge was not at home; 
but a roar came from an inner room: ‘Is that Maurice Healy? 
I am at home ; don’t mind that girl. I’m changing my breeches. 
I got soused in the bay ‘this afternoon.’ He had taken his boat 
out in a storm that had affrighted younger men. _I never think 
of him as having died; he ought to have been caught up ina 
fiery chariot, for never did I meet anybody so vital as he.” 
Sir Arthur Underhill had a tale of Mr. Justice Channell’s misfor- 
tune at Falmouth on one occasion, when he was turning about ina 
tricky little sailing dinghy, and the skipper of one of the local 
steamers, anxious to show his passengers a High Court judge in 
an unconventional situation, steered too close so that the wash 
nearly filled the dinghy and she capsized. Channell was very 
angry when he was rescued and landed on the steamer’s deck. 





Notice is given that the Treasury have fixed at 2} per cent. 
as from the 8th October, 1946, and until further notice, the 
rate of interest to be adopted in discounting future payments in 
respect of instalments of an annuity charged by the Tithe Act, 
1936, for the purpose of determining, in accordance with the 
Redemption Annuities (Extinguishment and Reduction) Rules, 


1937, the amount of consideration money to be paid for the 
redemption of the annuity. 

On the basis of this rate of interest, the amount required 
to redeem an annuity is approximately twenty-seven and a half 
times the amount of the annuity (or fifty-five times the amount 
of the half-yearly instalment). 
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COUNTY COURT LETTER 


Trespass to Bungalow 


In Strawson v. Bennett, at Oakham County Court, the claim was 
for possession and {25 as damages for trespass. The plaintiff’s 
case was that in September, 1937, the defendant’s late father had 
let a bungalow to the plaintiff at a rent of 16s. 6d. a week. In 
September, 1939, the plaintiff sub-let the bungalow furnished, 
and he joined the R.A.F. in 1940. In 1943 the landlord died, 
and the plaintiff paid subsequent rent to the executor. In 
October, 1945, the plaintiff went to live with his wife’s parents, 
intending to re-occupy the bungalow on the expiration of the 
sub-tenancy in June, 1946, The sub-tenant left in April, 
however, and the defendant (having obtained the key) moved into 
the bungalow and stored the plaintiff's furniture in one room. 
The defendant’s case was that the executor gave the plaintiff 
notice that his tenancy would cease on the 20th May, and he 
could have forty-eight hours to move his furniture. The 
bungalow was let furnished on the 20th May, and was not pro- 
tected by the Rent Acts. If the defendant had not moved in, 
the bungalow would have been requisitioned by the rural district 
council. His Honour Judge Field, K.C., held that the executor 
had no right to terminate the plaintiff's tenancy in May, and the 
defendant had no right to go into occupation of the bungalow. 
Judgment was given for the plaintiff for £21 damages and 
possession forthwith, with costs on Scale C. 


Decision under the Workmen’s Compensation Acts 
Supplementary Allowances 

In Broome v. Coppitt Colliery Co., Ltd., at Walsall County Court, 
the applicant was in receipt of a supplementary allowance, and 
his case was that, as he had a dependent child, the difference 
between his pre-accident and post-accident earnings should be 
calculated at the rate of a seven-eighths maximum. The 
respondents’ case was that the applicant was only entitled to a 
two-thirds maximum, His Honour Judge Finnemore gave 
a reserved judgment in favour of the respondents, with costs. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAT. SUBSCRIBERS are answered 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 
and a stamped addressed envelope. 

Life tenant—ENHANCED INTEREST DUE TO A TESTAMENTARY 
PROVISION THAT NO APPORTIONMENTS OF CURRENT INCOME 
SHOULD BE MADE AND THE LIKE—LEGaCy Duty 

Q. A (who died in 1946), after bequeathing certain specific 
and pecuniary legacies free of duty, gave her residuary estate to 
her husband B for life with remainder to her nephew and niece. 
The will contained a direction barring apportionment of income 
current at the death and negativing the rules in Howe v. 
Earl of Dartmouth and Allhusen v. Whittell. The estate duty office 
have intimated that legacy duty is payable, inter alia, in respect 
of the legacies including the benefit arising through the direction in 
cl. 8 of the will as to non-apportionment. We frequently use this 
form in wills, but this is the first time any such claim has been 
raised by the estate duty office. We should appreciate your 
views as to whether the claim is maintainable and how the benefit 
is to be calculated. Any reference to a judicial decision would 
also be helpful. 

A. It seems to us that the claim is justified. Clearly the 
provision does enhance the interest of the tenant for life under 
the will. 

(1) As to the non-apportionment of current income: this 
income will now have to be apportioned to ascertain the benefit 
to the tenant for life. It will be the pre-death portion. 

(2) Where the rule in Howe v. Earl of Dartmouth applies the 
excess of the income of the unauthorised investments over 4 per 
cent. on the capital value of those investments at the end of the 
“year ’’ will represent the benefit (see Re Evans’ Will Trusts 
[1921] 2 Ch. 309). 

(3) As to the rule in Allhusen v. Whittell, the benefit will be 
the income of the capital which, plus that income, is adequate to 
discharge the debts, etc., that is to say, the adequate income net 
less tax (In re Oldham [1927] W.N. 113; 71 Sov. J. 491). 

If such claims are now of general practice they will largely 
remove any utility in inserting the provision to which our 
subscribers refer. The object of this provision is, largely at any 
rate, to simplify administration, and not to benefit the tenant for 
life. That might be represented to the Revenue. 
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NOTES OF CASES 
COURT OF APPEAL 


Practice Note 
Lord Greene, M.R., Morton and Tucker, L.JJ. 6th June, 1946 

On a plaintiff's appeal from a judgment given against him in 
his action against the defendants, the latter applied by original 
motion for security for costs, having ascertained that the plaintiff 
might be admitted as a poor person. 

The order made by the court, the form of which, Lord Greene, 
M.R., said, was important and should form a precedent, was as 
follows: ‘‘ Unless within twenty-one days from the date hereof 
application be made to the Poor Persons Committee by the 
plaintiff for leave to prosecute his appeal as a poor person and 
he satisfies the defendants’ solicitors that such application has 
been made, the plaintiff be ordered to give £10 security within 
ten days thereafter. In default of such security the appeal to be 
dismissed with costs. If such application is made to the Poor 
Persons Committee within the above-mentioned twenty-one days 
the defendants are at liberty to restore the present application if 
the plaintiff's application to the Poor Persons Committee is 
refused. The appellant plaintiff’s solicitors are to notify the 
Clerk of the Master of the Rolls by letter of the position of the 
poor person’s application. The appeal to stand over generally. 
No order as to costs.” 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


In the Estate of MacGillivray 
Scott, Somervell and Cohen, L.JJ. 25th June, 1946 


Probate—Soldier’s will—Secondary evidence—Whether sufficiently 


cogent—Letter written by deceased after will made—Admissibility 

to probate. 

Appeal and cross-appeal from a decision of Wallington, J. 

A soldier having died on active service, it was sought to have 
admitted to probate as a soldier’s will two suggested testamentary 
documents as singly or together constituting the true last will 
of the deceased. A brother officer of the deceased stated in 
an affidavit that he had witnessed the deceased’s signature to 
his will made in the latter’s record-of-service army book ; that the 
deceased had told him, before it was made, who were to be the 
beneficiaries in the will, in what proportion or by what methods 
not being settled ; that he had expressed certain other general 
intentions, and that, as the deponent had not read the will when 
witnessing it, he did not know if or how far those intentions 
had been executed. In a second affidavit, the deponent said 
that, although he did not read the contents of the will, the 
deceased had made it “ absolutely clear ’’ to him who were to 
be the beneficiaries, that they were to be amply provided for 
and that ‘‘ some form of trusteeship ’’ was to be created for the 
deceased’s son, the intended trustees being named. In a letter 
to the manager gf the business which the deceased controlled 
he said that he wished the manager, in the event of his being 
killed, to ‘‘ administer the business for his heirs, i.e., the 
beneficiaries ’’ named in the affidavits of the deceased’s brother 
officer. The letter further gave directions for the carrying on 
of *he business, and directed that the son’s education ‘* will be 
paid for through the business.’”’ Wallington, J., admitted that 
letter to probate but rejected the secondary evidence of the 
last will. The interested parties now respectively appealed 
and cross-appealed against that decision. (Cur. adv. vult.) 

Scort, L.J., dissenting, said that it was irrelevant on the motion 
for probate, and on the appeal, to consider whether the two 
provisions deposed to left any part of the deceased’s estate 
undisposed of, except for the purpose of considering the question 
of a grant of administration with the will annexed: for probate 
of a lost will would be granted to the extent to which its contents 
were proved (see Sugden v. Lord St. Leonards (1876), 1 P.D. 154), 
provided that there was nothing to indicate that the proved 
provisions were modified by other provisions in the lost will. 
The case seemed to him to have legal importance : Parliament, 
in making the provision which it did for dispensing with all 
technicalities of form for soldiers’ wills, undoubtedly had in 
mind the national importance of giving effect to the last wishes, 
however informally expressed, of those who in war gave theif 
lives for their country. The same principles ought to govern 
the tests to be applied to the secondary evidence of the contents 
of such a will when lost, as in the present case. The court 
ought to strive hard to give effect to the manifest intention of 
the deceased, and, therefore, to be very slow to conclude that 
what was proved of that intention was not enough to deserve 
probate. He thought it just there that the dividing line lay 
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between his view about the evidence and that taken by his 
brethren. In his opinion, the court had a plain judicial duty to 
give effect to the two provisions in question. He agreed that 
the letter should not be admitted. 

COHEN, L.J.,in a written judgment, with which SoMERVELL, L. J., 
agreed, said that there were cogent reasons for rejecting the 
argument that the letter displayed a testamentary intention. 
First, there was the fact that the deceased had already made a 
written will; secondly, the relevant extract came at the end of 
a letter giving directions as to the conduct of the business, 
and the extract itself was limited to giving instructions as to the 
administration of the business and what was to be paid through 
it. On the true construction of the letter, there was in it no 
testamentary intention. His lordship then referred to Sugden 
v. Lord St. Leonards, supra, and Woodward v. Goulstone (1886), 
11 App. Cas. 469, at pp. 478, 479 and 481, and said that the 
question was whether the brother officer’s affidavits could 
be regarded as containing a sufficiently accurate summary of 
the operative provisions of the deceased’s will, or should be 
regarded as a mere rough outline of a document which in fact 
contained an apportionment of the residue as between the 
beneficiaries, and might well have contained other provisions as 
to what the deceased had called ‘“‘ methods.” They (their 
lordships) would desire, if they could, to give effect to the 
deceased’s manifest intention that the only beneficiaries should 
be those whom he had named; but they could not find the 
evidence sufficiently cogent to justify them in making an order 
sodoing. The earlier statement of the deponent clearly indicated 
that the deceased had not made up his mind as to the proportions 
in which the two beneficiaries should take; and the reference 
to ‘‘ methods ”’ suggested that he also had in mind some limitation 
in the interests which one or both of the beneficiaries were to 
take. The later statement did not justify the court in assuming 
that the deceased had abandoned that intention. It seemed 
to them (their lordships) impossible to assume that the deceased 
left half of his estate absolutely to the beneficiary who was 
not his son. 

The appeal would be allowed and the cross-appeal dismissed. 

CounsEL: Albery ; William Latey. 

SoLicitorRS: Palmer, Bull & Mant; Mackrell, Maton & Co., 
for Talbot & Davies, Andover. 

.Reported by R. C. Cacuurn, Esq., Barrister-at-Law.] 


Lawrance v. Hartwell 
Morton, Somervell and Asquith, L.JJ. 26th June, 1946 
Landlord and tenant—Rent restriction—Death of tenant—Executor 
and beneficiary in occupation of premises—Whether entitled to 
protection—Increase of Rent and Morigage Interest (Restrictions) 

Act, 1920 (10 & 11 Geo. 5, c. 17), s. 12 (1) (f)—Rent and Mortgage 

Interest Restrictions (Amendment) Act, 1933 (23 & 24 Geo. 5, 

6. 32), &.-3, 

Appeal from a decision of Judge Cave given at Bournemouth 
County Court. 

The plaintiff was the owner of a dwelling-house which he let 
in 1933 to one Charles for three years at 23s. 6d. a week. On 
the death of Charles the plaintiff granted a new tenancy to his 
widow at the same rent, which, however, was later reduced to 
21s. a week. Mrs. Charles, by her will dated 25th July, 1944, 
appointed her niece, the defendant (who had lived with her on 
the premises, but for less than six months before her death), to be 
her sole executrix and beneficiary. The common-law tenancy 
was still subsisting, no notice to determine it having been given 
by the landlord, when Mrs. Charles died on 9th January, 1945, 
and her will was duly proved by the defendant. The landlord 
thereafter gave to the defendant notice determining the tenancy, 
but she claimed to be protected by the Rent Restriction Acts 
and to remain in possession as a statutory tenant. On the 
landlord’s action for possession, the county court judge gave 
judgment for the defendant. The landlord appealed. 

Morton, L.J., said that, on the death of Mrs. Charles, the 
defendant became a person deriving title under her, since the 
whole legal and beneficial interest became vested in the defendant. 
She was therefore a “‘ tenant ”’ within the meaning of s. 12 (1) (f) 
of the Increase of Rent and Mortgage Interest Restrictions Act, 
1920, and thus entitled to the protection of the Rent Restriction 
Acts. Even if she had had no beneficial interest, however, she 
would, as executrix, still have been a person deriving title under 
the original tenant ; and if she was living in the house at the 
time of the testatrix’s death, and at the time when the notice to 
quit expired, and if she had by that time not taken any steps to 
divest herself of the interest in the property, she would have 
become a statutory tenant. The fair inference from what 
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Scrutton, L.J., said in Skinner v. Geary [1931] 2 K.B. 546, at 
p-. 562, was that he thought that the reason why the executor 
was not entitled to protection was that he was not in occupation, 
and that, if the executor in Collis v. Flower [1921] 1 K.B. 409, 
had been living in the house, he would have been entitled to the 
protection of the Acts. There was no authority for the pro- 
position that an executor who had proved the will, who had not 
assented to a bequest to someone else, and who was in actual 
occupation of the house at the termination of the common-law 
tenancy, was not entitled to the protection of the Acts. There 
was no direct authority to the contrary ; and the view that there 
was nothing to exclude such an executor from the protection of 
the Acts seemed to be supported by the observations of 
Scrutton, L.J., in Skinner v. Geary, supra, at p. 563. The appeal 
should be dismissed. 

SOMERVELL and Asguitu, L.JJ., agreed. 

CouNSEL : Stephen Chapman ; Molony. 

SoLicirors: Walmsley & Stansbury, for k. W. 
Harvey & Dalton, Bournemouth; Bell, Brodrick & 
Other, Manning & Allin, Bournemouth. 

[Reported by R. C. CatBurn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
Coutts & Co. v. 


Oliver, J. 


Marshall 
Gray, for 


Browne-Lecky and Others 
24th May, 1946 


Bank—Loan to infant—Liabtlity of guarantor. 


Action tried by Oliver, J. 

The second and third defendants jointly guaranteed the over- 
draft with the plaintiff bank of the first defendant, who was, to 
the knowledge of the bank, at all material times an infant. 
There was no suggestion of ill faith on the part of anyone 
concerned. The first defendant’s contract to repay the money 


lent was void under s. 1 of the Infants Relief Act, 1874. The 
second and third defendants were therefore sued on _ their 
guarantee. They contended that they could not be made liable 


as guarantors because the debt was void by statute. (Cur. adv. vult.) 

OLIVER, J., said that the dearth of authority on a case like 
this was surprising. The bank relied on Swan v. Bank of Scotland 
Governor and Co. (1836), 10 Bli. (N.s.) 627. That wasa Scottish case, 
but the law of the two countries was the same on this point. 
The only distinction between the two cases on the facts was that 
here there was no illegality about the transactions. It was not 
illegal, but merely unbusinesslike, to give an infant an overdraft. 
Lord Brougham (at pp. 632-3) based his opinion, not on the 
illegality of the transaction, but on the fact that the statute in 
question made it void, as did the Infants Relief Act here. At 
p. 636 he said that if no debt was due, no liability was incurred 
by the sureties. That seemed to be clear authority for the 
proposition that the defendant guarantors couJd not be success- 
fully sued in respect of this alleged debt, which was no debt at all. 
The bank argued that later cases had established an exception 
which covered this case, for example, Yorkshire Railway Wagon 
Co. v. Maclure (1881), 19 Ch. D. 478. Those cases all concerned 
guarantees by directors of companies of loans made to their 
companies which were ultra vives, the directors being held liable 
although the companies could not be sued because the loans were 
ultra vires. In Garrard v. James {1925} 1 Ch. 616, at p. 625, 
Lawrence, J., appeared to distinguish Swan v. Bank of Scotland, 
supra, on the ground that what was done there amounted to a 
breach of the (statutory) law as well as being void, and to suggest 
that that was the reason for the decision. He (Oliver, J.) found 
that difficult to follow, because Lord Brougham expressly said 
that that was not the reason for his decision: the real reason 
was that that statute had made the transaction void. Counsel 
for the bank also referred to Wauthier v. Wilson (1911), 27 T.L.R. 
582, which, at first sight, had seemed to be an authority contrary 
to the view which he (his lordship) was adopting. It was, however, 
significant that Swan v. Bank of Scotland, supra, did not appear 
to have been cited to Pickford, J. When the case went to appeal, 
moreover ((1912), 28 T.L.R. 239), the Court of Appeal supported 
the decision on entirely different grounds, but, it was fairly plain, 
did not agree with Pickford, J.’s grounds for his decision (see 
Warrington, L.J.’s judgment, at p. 240). Possibly the voidness 
of a contract to guarantee the debt of a company acting ultra 
vires was different in its consequences from voidness brought 
about by the express language ofa statute, although he (Oliver, J.), 
like Pickford, J., could not see the difference ; and perhaps all 
these cases, most of them at nisi prius, would come up for review ; 
but the definition given by Earl Pothier and quoted in de Colyar’s 
“ Law of Guarantees and of Principal and Surety ”’ expressed the 
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matter precisely at p. 210. De Colyar, too, treated the case of 
directors guaranteeing a company’s uliva vives contracts as 
exceptional. He (his lordship) accordingly felt bound by what 
he conceived to be a clear legal principle and by Swan v. Bank of 
Scotland, supra. He thought that the guarantors to a bank of an 
infant’s loan, where all the parties knew the facts, and even 
where they did not and there was fraud, were protected from 
liability. There must be judgment for the defendants. 

CouNSEL: Robert Mathew ; Ashe Lincoln. 

SoLicitors: Farrer & Co. ; Kramer & Co. 

(Reported by R. C. CaLsurn, Esq., Barrister-at-Law.} 


Harrow Urban District Council v. More O’Ferrall, Ltd. 


Lord Goddard, C.J., Henn Collins and Cassels, JJ. 
30th July, 1946 


Town planning—Advertisements—Notice to vemove hoarding— 
Objection—Court not confined to considering things near hoarding 
at date of heaving—Town and Country Planning Act, 1932 
(22 & 23 Geo. 5, c. 48), s. 47. 

Case stated at Middlesex Quarter Sessions. 

By a notice dated 18th August, 1945, the appellants, Harrow 
Urban District Council, required the respondents, More O’Ferrall, 
Ltd., to remove a certain advertisement hoarding. A court of 
summary jurisdiction having dismissed the company’s complaint 
made by way of appeal against that notice, the company appealed 
to quarter sessions, at the hearing before which the following 
facts were established: the council, in pursuance of their powers 
under the Town and Country Planning Act, 1932, prepared a 
scheme, to come into force on the 22nd July, 1939, in respect of 
land within their district. In June, 1945, the company erected 
an advertisement hoarding on land within the area covered by 
the scheme which had been specified as land to be protected 
in respect of advertisements under s. 47 of the Act. In the 
vicinity of the hoarding, which was some 48 feet long and 12 feet 
high, and advertised a patent medicine, were various premises, 
including a petrol] filling station and three other advertisement 
hoardings. The council had served the appropriate notices 
under s. 47 of the Act of 1932 requiring the removal of the latter, 
but they had not yet been removed. It was contended for the 
council that the amenity to be protected under s. 47 was the 
amenity which would be enjoyed if the hoarding complained of 
had not been erected, and that the protection which the section 
gave was not qualified or diminished by the existence of other 
matters or things which might or did injure the amenities in 
question ; and, further, that in determining whether there was 
injury to amenity and whether it was serious within the meaning 
of s. 47, the court ought not to have regard to the presence of other 
matters or things which, while injuring or being likely to injure 
amenity, were of such a kind or existed in such circumstances 
that the council might lawfully take steps to remove them or 
eliminate any injury to amenity caused by them; so that the 
court ought not to have regard, for example, to the other three 
hoardings. It was contended for the company that in considering 
what was the amenity of the land in question regard might be 
had only to the circumstances existing at the date of the hearing, 
and that the question whether the hoarding complained of 
seriously injured the amenity of the land ought to be considered 
by taking into account all matters and things at or near the site 
of it which were or might be injurious to amenity. Quarter 
sessions upheld the company’s contention, and, taking into 
account, inter alia, the matters or things proved to exist at or 
near the site of the hoarding at the date of the hearing, found, asa 
fact, that the hoarding did not seriously injure the amenity of the 
land. They allowed the company’s appeal. The urban district 
council now appealed to the High Court. 

Lorp GopparbD, C.J., said that quarter sessions’ view amounted 
tosaying that, where there were several hoardings in the same place, 
its amenities could not be injured by the presence of an extra one. 
If that were so, a town planning authority could never get rid of 
advertisements at all, because, as often as they attacked one, the 
answer would be to refer to the others nearby. That that was 
not the intention of the Act was shown by s. 47 (6) (iv), which, in 
effect, said that for five years after a resolution zoning land the 
town planning authority must leave alone any advertisements 
which were already on it, thereby obviously implying that after the 


five years they could get rid of all the advertisements. Quarter 
sessions, therefore, had unduly limited themselves. They must 


take into account the fact that the other advertisements could 
be removed, and that steps had been taken to bring that about. 
The court could not say that quarter sessions must necessarily 
on a re-hearing reach the same conclusion, but, as they had 
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reached their decision for a wrong reason, the case must be remitted 
for their reconsideration. His lordship added that the Divisional 
Court did not wish to be told, either in court or in the case stated, 
that a decision of quarter sessions had been reached by a majority, 
a matter which was immaterial, since it was the decision of 
quarter sessions which came before the Divisional Court. 

CounsEL: Havers, K.C., and L. F. Sturge ; Lyons, K.C., and 
Squibb. 

Soticitors: Sharpe, Pritchard & Co., for H. Wells, Harrow ; 
Charles T. Nicholls. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY 
Scotcher v. Scotcher 
Willmer, J. 8th July, 1946 


Divorce—Desertion—Wife’s refusal of sexual intercourse—Com- 
bination with other forms of conduct to constitute desertion. 
Petition for divorce. 

The parties were married in July, 1940. Then, and at all 
material times thereafter, the husband was serving with the 
Armed Forces. While he was on leave at Christmas, 1941, 
the wife for the first time refused him sexual intercourse, though 
the marriage had been duly consummated. Having written 
asking for forgiveness, the wife on a subsequent leave behaved 
more pleasantly to the husband but again refused intercourse. 
Having been in hospital, the husband spent his sick-leave with 
his wife in October, 1942. Her aversion to him had then 
returned. She refused intercourse, treated him coldly, said 
that she regretted having married him and refused to go about 
with him or to look after him properly. The husband formed 
the view that the refusal of intercourse was wilful, and threatened 
to leave his wife if she did not mend her ways. She remained 
unmoved, whereupon he wentaway. She then made no attempt to 
see him although she knew where he was. The parties never 
thereafter cohabited, the petition being based on the allegation 
that the wife deserted the husband in October, 1942. Thereafter 
she never wrote to him, and when, on return from a period 
abroad, he telephoned to her, she referred him to her solicitor. 
(cur. adv. vult.). 

WILLMER, J., in a written judgment, said that the husband 
chiefly relied on Synge v. Synge [1901] P. 317, with its obiter 
dictum of Sir Francis Jeune, P., that when through a wife’s 
refusal of sexual intercourse the husband left her it was rather 
she who deserted him. That dictum had never been acted on or 
expressly disapproved. In Jackson v. Jackson (1924) P. 19, 
the parties went on residing together after the wife’s refusal of 
intercourse. The mere refusal was held not to constitute desertion 
insuchacase. In Weatherley v. Weatherley (1946), 90 Sol. J. 296 ; 62 
T.L.R. 362, the facts were closer to those of the present case, 
but the majority of the Court of Appeal, agreeing with the decision 
in Jackson v. Jackson, supra, held that the wife’s refusal was not 
enough to constitute desertion. Beevor v. Beevor (1945), 89 Sol. J. 
393; 109 J.P. 241, was distinguishable because there the wife’s 
repugnance was due to a mental state which made the position 
the same as if she had been incapacitated by accident or disease 
from having intercourse. He (his lordship) could clearly not 
decide in favour of the husband unless the case were distinguishable 
from Jackson v. Jackson, supra, and Weatherley v. Weatherley, 
supra. The fact that here the parties had been living physically 
apart for more than three years before the petition (in Weatherley 
v. Weatherley, supra, the period of living apart was less) was 
not sufficient for the husband. If mere refusal of intercourse 
was not desertion, on what principle did it become so when the 
offended party elected to go instead of staying under the same 
roof? The second ground of distinction between this case and 
those two was that there there was no complaint against the 
wife save the refusal, whereas here the husband had several 
other complaints. The wife had been off-hand with him, had 
neglected to look after him during his convalescence, and had 
expressed regret at having married him. She had remained 
unconcerned by his threats to leave her, and, when he went, 
made no attempt to communicate with him. It was argued 
that all that, coupled with the refusal of intercourse, amounted 
to such a disregard of the fundamental obligations of marriage 
as to afford convincing evidence of an intention on the part of the 
wife to desert. Jackson v. Jackson (see per Hill, J., at p. 27) 
was an authority for that proposition, on which nothing said 
in Weatherley v. Weatherley, supra, threw any doubt. This 
wife must be taken to have intended the natural and probable 
consequences of her actions. If she behaved with reckless 
indifference to the natural and probable (and indeed, threatened) 
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consequences, that was sufficient evidence of an intention to desert. 
In his (his lordship’s) opinion, the wife’s conduct was such that he 
could only infer an intention on her part to desert. There would, 
accordingly, be a decree nisi of divorce. 
CouNSEL: Roland Adams. The suit was undefended. 
SoLiciToRs: Jaques & Co. 


{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


OBITUARY 


Mr. J. H. N. ARMSTRONG 
Mr. John Henry Nicholas Armstrong, solicitor, of Messrs. 
Sandilands & Co., solicitors, and Messrs. Wilson & Blew, solicitors, 
of Coleman Steet, E.C.2, died on Friday, 27th September, aged 
seventy-two. He was admitted in 1905, after practising as a 
barrister. He was President of the City of London Solicitors’ 
Company in 1932. 


Sir WILLIAM AYLING 


Sir William Bock Ayling died recently at the age of seventy- 
nine. He was one of the “ Civilian ’’ Judges of the High Court 
of Madras for twelve years to 1924. 


Mr. C. H. CARTER 
Mr. Charles Harold Carter, solicitor, Clerk of the Peace and 
Clerk to Northumberland County Council, died on Tuesday, 
24th September, aged sixty. He was admitted in 1914. 


Mr. E. R. TANNER 
Mr. Edgar Robson Tanner, solicitor, of Messrs. Tanner and 
Vowles, solicitors, of Bristol, died on Friday, 27th September, 
aged eighty-four. He was admitted in 1888. 


Mr. J. E. WELD 
Mr. Joseph Edward Weld, solicitor, of Messrs. Witham and 
Co., solicitors, of Ashley Place, Westminster, died recently. 
He was admitted in 1892. 


RULES AND ORDERS 
CIRCUIT No 6. 

Whereas His Honour Judge Sir William Procter and His Honour 
Judge Crosthwaite, O.B.E., are the Judges for the Districts of the 
Liverpool, St. Ielens & Widnes, Southport and Wigan County Courts 
(in this Order called ‘‘ Circuit No. 6’’) ; 

And whereas His Honour Judge Sir William Procter is due to retire 
on the 16th day of November, 1946, under the provisions of Section 7 
(2) of the County Courts Act, 1934 ;* 

And whereas it is expedient that after his retirement there should 
continue to be two Judges for Circuit No. 6, that His Honour Judge 
Fraser Harrison should be transferred to that Circuit from the Districts 
for which he is now the Judge (in this Order called ‘‘ Circuit No. 5’), 
that His Honour Judge Ormerod should be transferred from the 
Districts of which he is now one of the Judges (in this Order called 
“Circuit No. 14’’) to Circuit No. 5; and that on the Ist January, 
1947, an alteration should be made in the distribution of the Districts 
between His Honour Judge Peel, O.B.E., K.C., His Honour Judge Batt 
and His Honour Judge Ormerod : 

Now therefore, I, the Right Honourable William Allen Baron Jowitt, 
Lord High Chancellor of Great Britain, in exercise of the powers 
conferred on me by Section 4 of the said Act and all other powers 
enabling me in this behalf, and with the consent of John Burns Hynd, 
M.P., Chancellor of the Duchy of Lancaster, Do hereby order as 
follows :— 

1. On the 17th day of November, 1946— 

(a) His Honour Judge Fraser Harrison shall be transferred from 
Circuit No. 5 to Circuit No. 6, and thenceforward His Honour 
Judge Crosthwaite, O.B.E., and His Honour Judge Fraser Harrison 
shall be the Judges for that Circuit ; and 

(b) His Honour Judge Ormerod shall be transferred from Circuit 
No, 14 to Circuit No. 5. 

2. On the Ist day of January, 1947— 

(a) His Honour Judge Peel, O.B.E., K.C., shall cease to be the 
Judge for the District of the Accrington County Court ; 

(6) His Honour Judge Batt shall be transferred from the Districts 
of the Burnley and Colne & Nelson County Courts to the District 
of the Oldham County Court ; and 

(c) His Honour Judge Ormerod shall be transferred from the 
District of the Oldham County Court to the Districts of 
the Accrington, Burnley and Colne & Nelson County Courts. 

Dated the 19th day of September, 1946. 

Jowirrt, C. 
I consent to this Order. 
Joun B. Hynp. 











* 24 & 25 Geo. 5, c. 53 








The Recorder of Stamford has fixed the next Quarter Sessions 
for the borough of Stamford to be held on Wednesday, 30th 
October, 1946, at 11.30 a.m. 
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No. 1576. National Agricultural Advisory Service (Appointed 
Day) Order. September 26. 
No. 1557. Road Vehicles (Registration and Licensing) (Amend- 


ment) (No. 3) Regulations. September 24. 
Silk Duties (Drawback) (No. 1) Order. September 27. 
Supreme Court, England. Assizes (Matrimonial 
Causes) Order in Council. September 24. 


No. 1567. 
No. 1568. 


No. 1562. Trading with the Enemy (Enemy Territory Cessation) 
(Portuguese Timor) Order. September 25. 
No. 1563. Trading with the Enemy (Enemy Territory Cessation) 


(Union of Soviet Socialist Order. 


September 25. 


Republics) 


[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 


NOTES AND NEWS 


Honours and Appointments 

The Colonial Office announces that the King has approved 
the appointment of Mr. Crcit FurNess-SmitH, Attorney- 
General, Tanganyika Territory, to be Chief Justice, Trinidad. 
He was Attorney-General in Zanzibar before his appointment 
to his present post in Tanganyika. He was called by the Inner 
Temple in 1922. 

The Lord Chancellor has appointed Mr. WILLIAM FRANCIS 
Hoon to be a Taxing Master of the Supreme Court, the appoint- 
ment to take effect on the Ist November, 1946. He was admitted 
in 1929. 

The Lord Chancellor has appointed Mr. HAROLD SOUTHAN 
to be Registrar of the Swindon, Marlborough and Malmesbury 
County Courts and District Registrar in the District Registry of 
the High Court of Justice in Swindon, as from the Ist October, 
1946, vice Mr. A. O. Jupp, who has retired. Mr. Southan was 
admitted in 1912. 

Mr. GEORGE PoLtock has been appointed Recorder of Sudbury 
in succession to Sir Harry Courthope-Munroe, K.C., who has 
resigned. Mr. Pollock was called by Gray’s Inn in 1928. 

Mr. JAMES STABLEs has been appointed Clerk to the Carlisle 
City Magistrates. He was admitted in 1936. 








Professional Announcements 

Mr. ARTHUR O. BEVAN, practising as Messrs. Whiteley and 
Bevan, solicitors, at 54, Welsh Row, Nantwich, Cheshire, has 
taken into partnership as from the 1st October, 1946, Mr. KENNETH 
HuGu RicGALt, B.A. (Cantab.). The practice will now be carried 
on in the name of Whiteley, Bevan and Riggall. 

Messrs. SIMPSON, PALMER & WINDER, of 1, Southwark Street, 
London Bridge, S.E.1, have, as from the Ist October, 1946, 
taken into partnership Mr. RoBert SCOTHERN URQUHART. 
The name of the firm remains unchanged. 





Notes 


Chipping Norton has been added to the area of Oxford Rent 
Tribunal, and Alton to that of the Aldershot and Basingstoke 
Tribunal. 

The branches of the General Register Office which were evacua- 
ted to the New Cumberland Hotel, Blackpool, at the beginning 
of the war, returned to Somerset House on Monday, 
30th September. 

Two more rent tribunals have been set up, one in the London 
area and the other in Lancashire. 

The former covers Chepping Wycombe, New Windsor and 
Slough, Beaconsfield and the rural district of Eton. Members 
are: Col. C. J. Pickering, C.M.G., D.S.O. (chairman) ; Mr. A. H. 
Bond (reserve chairman); Mr. L. Chadwick. Reserve member 
is Mr. A. H. Tilley. The clerk is Mr. M. C. Brittain, and the 
tribunal’s offices will be at the Old Rectory, 18, Chalvey Park, 
Slough. 

The Lancashire tribunal covers Salford, Eccles, Stretford, 
Swinton and Pendlebury, Urmston and West Houghton. Members 
are: Mr. L. Walsh (chairman) ; Mrs. E. Cuddeford, J.P. (reserve 
chairman); Mr. R. Malcolm. Reserve member is Mrs. E. M. 
Cooper. The clerk is Mr. F. Barrow, and the tribunal's offices 
will be at Holly House, 299, Eccles New Road, Salford. 

A rent tribunal has been set up covering Gateshead, Sunderland, 
Jarrow, Whickham, Felling, Blaydon, Consett, Hebburn, 
Washington and Houghton-le-Spring, and the Rural Districts 
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of Chester-le-Street, Durham and Weardale. Its offices will 
be at 36 West Street, Gateshead. Members are: Mr. L. J. 
Tweedy (chairman), Mr. M. Collingwood (reserve chairman), 
Mr. J. C. R. Croft. Reserve members are: Mr. R. Rudge, 
Mr. W. Swinney, Mr. S. Shaw and Mrs. S. McIntyre. The clerk 
is Mr. A. Johnson, 


TREATMENT OF YOUNG OFFENDERS 

As a result of certain statements which have been made in 
Eire recently to the effect that the methods of dealing with young 
offenders are unduly harsh, the Minister for Justice has published 
a statement regarding the treatment of young offenders in 1945. 

The statement shows that charges of having committed 
indictable offences were proved against 2,653 persons under the 
age of eighteen years, 1,520 of which charges were dismissed under 
the Probation of Offenders Act ; 372 young persons were dis- 
charged on recognizances and 153 were discharged under super- 
vision of a probation officer. Seven were discharged on under- 
taking to enter institutions ; 198 were fined ; one was ordered to 
be whipped; 114 were sent to industrial schools; 134 to 
reformatories ; fourteen to Borstall and nine were sentenced to 
detention not exceeding one month, under the Children Act ; 
131 were sentenced to imprisonment. 

Of those sent to prison, all but eleven were over the age of 
seventeen, and in respect of these, the court certified that they 
were so unruly that they could not be detained as provided under 
the Children Act, or that they were so depraved that they were 
unfit to be so detained. 

Persons under twenty-one years of age in prison, says the 
statement, are kept separately from adult prisoners and are 
employed as far as possible on open-air work. 

The statement adds that a person may be sentenced to Borstal 
only if he is not less than sixteen nor more than twenty-one, and 
if he is of criminal habits or tendencies or if he has associations 
with persons of bad character. Only persons under the age 
of fifteen are sent to industrial schools, and only persons between 
the ages of twelve and seventeen years, convicted of crimes 
punishable in the case of an adult by penal servitude or imprison- 
ment, are sent to reformatories. With one exception, all the 
industrial and reformatory schools are under the control of 
religious communities. 


INDUSTRY NATIONALISATION ACT 
NEw REGuLATIONS ISSUED 
Three sets of regulations made by the Minister of Fuel and 
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Power under the Coal Industry Nationalisation Act were 
published on Monday, 7th October. 

One set, entitled: ‘“‘ The Coal Industry Nationalisation 
(Options and Constitution of Compensation Units) Regulations,” 
requires every colliery concern, subsidiary, company and person 
who owned or used any of the assets as described in the Act, on 
1st January, 1946, or which acquired or used them after that date, 
to submit to the Minister and to the National Coal Board a 
“statement of interests,” setting out full particulars of such 
assets, within three months of the coming into force of the 
regulations—the 1st November, 1946. 

The ‘statements of interests’’ are to be made on forms 
specially provided for the purpose and obtainable at the 
Circulation Branch of the Ministry of Fuel and Power, 7 Millbank, 
S.W.1, and interested parties are required to describe every asset 
concerned, how owned, used and acquired; every easement 
and other property, right, restriction and liability with the benefit 
of, or subject to, which every such asset was so owned, used or 
acquired, and every contractual right and liability which could 
or might be transferred to the Board. 

Provision is made for these particulars to be brought up 
to date in the light of subsequent events so that the Minister will 
know what are the actual interests which may pass to the Board 
and in respect of which compensation is to be made. 

The regulations lay down the procedure for the inclusion 
of the assets transferred to the Board into units for the purpose 
of valuation for compensation. They also specify times within 
which notices and counter-notices are to be given in connection 
with the exercise of options, and set out various forms of notice 
for the purpose. 

Twenty-one valuation districts are to be set up. Maps showing 
the boundaries are available for inspection at the head office 
of the Ministry of Fuel and Power and at its local offices at 
Newcastle-on-Tyne, Doncaster, Nottingham, Manchester, 
Birmingham, Edinburgh, Cardiff and Swansea. 
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Another set of regulations, entitled ‘‘ The Coal Industry 
Nationalisation (Central Valuation Board) Regulations,’ sets 
out the machinery for splitting up the global sum of £164,660,000 
in respect of the assets transferred to the Board (having a “ coal 
industry value’) amongst the twenty-one districts. 

A third set, ‘‘ The Coal Industry Nationalisation (Central 
Selling Schemes) Regulations,” dealing with the winding-up of the 
affairs of all central selling schemes as soon as possible after 
the primary vesting date, is also published. 

Wills and Bequests 

H. A. Adderley, 5th Baron Norton, barrister-at-law, left 
£84,925. 

Mr. A. W. Bainton, barrister-at-law, left £74,093, with net 
personalty £72,340. 

Mr. T. E. Craik, solicitor, left £48,820, with net personalty 
£48,584. 

His Honour John Dawson Crawford, Judge of County Courts, 
1918-34, left £95,383. He left £3,000 to Trinity College, Cam- 
bridge, to found a scholarship, exhibition or prize for modern 
history. 

Mr. V. S. Gosling, solicitor, left £28,059, with net personalty 
£24,905. 

Mr. F. A. Sinden, solicitor, left £67,911, with net personalty 
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SUPREME COURT OF JUDICATURE 

MICHAELMAS SITTINGS, 1946 

HIGH COURT OF JUSTICE—CHANCERY 
Mr. Justice VAISEY 

Such business as may from time to time be notified. 


DIVISION 


Mondays—Bankruptcy Business. 

3ankruptcy Motions and Bankruptcy Judgment Summonses will 
be heard on Mondays, 21st October, 4th and 18th November and 
2nd December. 

A Divisional Court in Bankruptcy will sit on Mondays, 28th October, 
11th and 25th November and 9th December. 

Group A.-—Mr. Justice RoxBURGH 
Mr. Justice RoxBuRGH will sit for the disposal of the Witness List. 
Mondays—Chamber Summonses (Group A). 
Mr. Justice WyNN-PARRY 

Companies Business. 
Motions, Short Causes, Petitions, Procedure Summonses, 
Further Considerations and Adjourned Summonses. 
Wednesdays—Adjourned Summonses, 
Thursdays—Adjourned Summonses. 
Fridays—Motions and Adjourned Summonses, 


Mondays 
Tuesdays— 


Group B.—Mr. Justice EVERSHED 

Mondays—Chambers Summonses (Group B). 
Tuesdays—Motiohs, Short Causes, Petitions, Procedure Summonses, 

: Further Considerations and Adjourned Summonses. 
Wednesdays—Adjourned Summonses. 
Thursdays—Adjourned Summonses. 
Fridays—Motions and Adjourned Summonses. 
Lancashire Business will be taken on Thursdays, 17th and 3lst 

October, 14th and 28th November and 12th December. 
Mr. Justice ROMER 

Mr. Justice RoMER will sit for the disposal of the Witness List. 


MICHAELMAS SITTINGS, 1946 
APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL Mr. Justice 
Rota, Court I. VAISEY. 
Mr. Jones Mr. Blaker Mr. Andrews 
Reader Andrews Jones 
Hay Jones Reader 
Thurs., ,, Farr Reader Hay 
Fri., Blaker Hay Farr 
Sat... e Andrews Farr Blaker 
Group A, Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
ROXBURGH WyNN-PaRRY EVERSHED ROMER 
Witness. Non-Witness. Non-Witness. Witness. 
Mr. Hay Mr. Farr Mr. Reader Mr, Jones 
Farr Blaker Hay Reader 
Blaker Andrews Farr Hay 
Andrews Jones Blaker Farr 
Jones Reader Andrews Blaker 
Reader Hay Jones Andrews 


COURT OF 


Date. 
Mon., Oct. 
awe... «. 


Wed., ,, 


Date 
Mon., Oct. 
RSS 8 
Wed., 
Thurs., ,, 
Fri., 

Sat., 














